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MVEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This case is before the Court

on respondent's Modtion to Dism ss for Lack of Jurisdiction, filed
July 2, 1999, and suppl enented Decenber 6, 1999. As discussed in

detail below, we shall grant respondent's notion.



Backagr ound

On Cctober 17, 1997, respondent mailed a notice of
deficiency to petitioner determ ning a deficiency and accuracy-
related penalty in petitioner’s Federal inconme tax for 1994 in
t he amounts of $2,026 and $405, respectively. On Decenber 11,
1997, respondent mailed a notice of deficiency to petitioner
determ ning a deficiency and accuracy-related penalty in
petitioner’s Federal incone tax for 1995 in the anounts of $1, 312
and $262, respectively. Respondent sent both notices by
certified mil to petitioner addressed to himat 3920 U | oa
Street, San Francisco, CA 94116-2123 (the Ul oa Street address).

On May 18, 1999, petitioner filed a petition for
redetermnation with the Court contesting respondent’s deficiency
and penalty determ nations for 1994 and 1995. The petition
arrived at the Court in an envel ope bearing a U S. Postal Service
postmark date of May 13, 1999. The petition and the envel ope
identify petitioner’s address as the Ul oa Street address.

The petition alleges that petitioner “was and stil
presently serve[s] on active duty with the United States
mlitary.” The petition further alleges that petitioner only
recei ved copies of the notices of deficiency on February 26,

1999, and that he filed his petition within 90 days of that date.

As indicated, respondent filed a Motion to Dismss for Lack

of Jurisdiction on July 2, 1999. Respondent contends that this
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case nust be dism ssed for |ack of jurisdiction on the ground
that the petition was not filed within the tinme prescribed by
section 6213(a) or section 7502.1

Petitioner filed an objection to respondent's notion to
dism ss, repeating the allegations set forth in the petition.
Thereafter, petitioner filed a response, docunmenting his mlitary
service. Petitioner’s response establishes that petitioner
served in Korea on active duty with the United States Arny from
June 1997 through May or June 1998. Petitioner’s response also
establishes: (1) Petitioner’s “honme of record” at the time of his
enlistment wwth the Arny in Septenber 1996 was the Ul oa Street
address; and (2) petitioner’s “leave address” for paternity
pur poses in June 1997 was also the Uloa Street address.?

This matter was called for hearing at the Court's trial
session in San Francisco, California, on Novenber 17, 1999.
There was no appearance by or on behalf of petitioner, nor did
petitioner file any statenent pursuant to Rule 50(c). Counsel
for respondent appeared and argued in support of the pending

nmotion. Counsel represented that respondent’s records do not

1 Al section references are to the Internal Revenue Code
of 1986, as anmended, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

2 Petitioner’s request for 25 days’ leave frommnilitary
service states as its reason “wfe do [sic] to have a baby 6 June
97".



indicate that either notice of deficiency was returned to
respondent by the Postal Service.

On Decenber 6, 1999, respondent filed a supplenent to
respondent's notion to dismss. Respondent attached to the
suppl enment copies of petitioner’s tinely filed inconme tax returns
(Forms 1040) for the 2 years in issue, both of which list the
Uloa Street address as petitioner’s home address. Respondent
al so attached to the supplenent a copy of petitioner’s tinely
filed incone tax return (1040PC format) for 1996, which al so
lists the Uloa Street address as petitioner’s hone address.
Finally, respondent attached to the suppl enent copies of
transcripts of conputer records obtained in June 1997 show ng
petitioner’s current address as the Uloa Street address. 1In the
suppl enent, respondent acknow edges that at that tinme (i.e., in
June 1997) petitioner’s brother Gary Miunoz informed respondent
that petitioner was stationed overseas in Korea on a mlitary
assi gnnment ; however, respondent asserts that the brother was
unabl e to provide a forwardi ng address for petitioner.

Di scussi on

This Court's jurisdiction to redeterm ne a deficiency
depends upon the issuance of a valid notice of deficiency and a
tinely filed petition. See Rule 13(a), (c); Monge v.

Comm ssioner, 93 T.C. 22, 27 (1989); Normac, Inc. v.

Commi ssioner, 90 T.C 142, 147 (1988). Section 6212(a) expressly




aut hori zes the Conmm ssioner, after determ ning a deficiency, to
send a notice of deficiency to the taxpayer by certified or
registered mail. A notice of deficiency is sufficient if it is
mai l ed to the taxpayer at the taxpayer's |last known address. See
sec. 6212(b)(1). If the notice is miiled to the taxpayer at the

t axpayer's |l ast known address, actual receipt of the notice by

the taxpayer is immterial. See King v. Conm ssioner, 857 F.2d
676, 679 (9th Gr. 1988), affg. 88 T.C. 1042 (1987); Yusko v.

Commi ssioner, 89 T.C. 806, 810 (1987); Frieling v. Conm ssioner,

81 T.C. 42, 52 (1983). In turn, the taxpayer has 90 days or, as
here, 150 days if the notice is addressed to a person outside the
United States,® fromthe date that the notice is maiiled to file a
petition for a redeterm nation of the deficiency. See sec.
6213(a); see also sec. 7502 (treating tinely mailing as tinely
filing).

It is clear in the present case that the petition was not
filed in respect of either notice of deficiency within the
requi site 150-day period. Petitioner suggests, however, that his
status as an active-duty nenber of the Arned Forces entitled him

to a greater period within which to file his petition.

% In Looper v. Conmi ssioner, 73 T.C. 690, 692-696 (1980), we
hel d that the phrase “outside the United States” nodifies both
“addressed” and “person”. Accordingly, petitioner was entitled
to the 150-day period to file a petition because he was “outside
the United States” at the tinme that each notice of deficiency was
mai | ed.
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Section 7508(a)(1)(C serves to extend the normal 90-day or
150-day period within which a petition nmust generally be filed by
di sregarding the tinme when a nenber of the Arned Forces is
present in a conbat zone and the next 180 days thereafter. For
pur poses of section 7508, a “conbat zone” is an area desi gnated
as such by the President of the United States by Executive order
for purposes of section 112.4 However, Korea has not been a
conbat zone since January 1955.° Accordingly, section 7508

offers petitioner no solace. See Stone v. Conm ssioner, 73 T.C.

617, 620-621 (1980).

Petitioner also alleges that he did not receive either
notice of deficiency until copies were sent to himin February
1999, thereby inplying that the notices are invalid because they

were not mailed to himat his | ast known address.

4 Sec. 112 serves to exclude fromgross incone certain
conbat zone conpensation received by nenbers of the Arnmed Forces.
See Waterman v. Conm ssioner, 110 T.C 103 (1998), affd. 179 F.3d
123 (4" Gr. 1999).

> Korea and its adjacent waters were declared a conbat zone
as of June 27, 1950, by President Truman in Executive O der
10195, 1951-1 C.B. 6. That designation was wthdrawn as of Jan.
31, 1955, in Executive Order 10585, 1955-1 C B. 17.

For other declarations involving hostilities in Korea, see
Rev. Rul 207, 1953-2 C.B. 442, regarding personnel of the U N
Korean Reconstruction Agency, and Act of Apr. 24, 1970, Pub. L
91-235, 84 Stat. 200, regarding the crewen of the Pueblo while
illegally detained by North Korea in 1968.



Al t hough the phrase "l ast known address” is not defined in
the Internal Revenue Code or the regul ations, we have held that
absent clear and concise notice of a change of address, a
taxpayer's | ast known address is the address shown on the
taxpayer’s return that was nost recently filed at the tine that

the notice was i ssued. Abeles v. Conm ssioner, 91 T.C. 1019,

1035 (1988); King v. Conmi ssioner, supra at 681. In deciding

whet her respondent mailed a notice to a taxpayer at the
taxpayer's | ast known address, the relevant inquiry "pertains to
respondent's know edge rather than to what nay in fact be the

taxpayer's nost current address.” Frieling v. Conm ssioner,

supra at 49. The burden of proving that the notice was not sent
to the taxpayer at the taxpayer's |ast known address is on the

t axpayer. See Yusko v. Conmm ssioner, supra at 808.

Respondent mailed the notices of deficiency to the address
listed on petitioner's 1996 return--the last return filed by
petitioner prior to the mailing of the notices of deficiency in
Cct ober and Decenber 1997. Consequently, the notices of
deficiency were mailed to petitioner at his |last known address
unl ess petitioner can denonstrate: (1) He provided respondent
with clear and concise notice of a change of address; or (2)
prior to the mailing of the notices of deficiency, respondent
knew of a change in petitioner's address and did not exercise due

diligence in ascertaining petitioner's correct address. See
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Abel es v. Commi ssioner, supra; Keeton v. Conmi ssioner, 74 T.C.

377, 382 (1980); Alta Sierra Vista, Inc. v. Conm ssioner, 62 T.C.

367, 374, affd. w thout published opinion 538 F.2d 334 (9th Cr
1976) .

There is nothing in the record to denonstrate that
petitioner gave respondent clear and concise notice of any change
of address. |Indeed, the record indicates that petitioner has at
all relevant tinmes regarded, and held out, the Uloa Street
address as his hone address.

On the other hand, respondent was infornmed in June 1997,
before the notices were nmailed, that petitioner was stationed
overseas in Korea on a mlitary assignnent. W nust deci de,

t herefore, whether respondent exercised due diligence in mailing
the notices to the Ul oa address. For the follow ng reasons, we
concl ude that respondent exercised the requisite diligence.

First, accepting petitioner’s allegation that he did not
receive the notices of deficiency upon their mailing in Cctober
and Decenber 1997, we observe that there is nothing in the record
to indicate what petitioner’s actual address was at those tines.

Second, respondent searched respondent’s conputer records in
June 1997, and such search confirmed petitioner’s current address

as the Ul oa Street address.



Third, respondent sought to obtain a forwardi ng address from
petitioner’s brother, but the brother was unable to provide that
i nformation.

Fourth, petitioner continued to have a close connection with
the Uloa Street address as denonstrated by the fact that he
regarded it as his “leave address” on his request for paternity
| eave in June 1997 when his wfe was expecting a baby.

Finally, neither notice of deficiency was returned to
respondent by the Postal Service as undeliverable.?

Concl usi on

Because petitioner did not file his petition with the Court
within the tinme prescribed by sections 6213(a) and 7502, we | ack
jurisdiction to redetermne petitioner’s tax liability for the
years in issue. Accordingly, we shall grant respondent's notion

to dismss for lack of jurisdiction, as suppl enented.”’

6 Respondent has not indicated that any prenotice
correspondence that may have been sent to the Ul oa Street
address was returned by the Postal Service as undeliverable. |If
such had been the case, we woul d have expected that fact to have
been brought to our attention by respondent in the supplenent to
the notion to dism ss.

" Al though petitioner cannot pursue his case in this Court,
he is not without a judicial remedy. Specifically, petitioner
may pay the tax, file a claimfor refund with the Internal
Revenue Service, and, if his claimis denied, sue for a refund in
the appropriate Federal District Court or the U S. Court of
Federal Clains. See McCormck v. Conm ssioner, 55 T.C 138, 142
(1970).
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In order to give effect to the foregoing,

An order granting respondent's

notion, as suppl enented, and di sm ssing

this case for lack of jurisdiction will

be entered.




